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COBRAM ESTATE OLIVES LIMITED 
2023 U.S. EQUITY INCENTIVE PLAN 

1. ESTABLISHMENT, PURPOSE AND TERM OF PLAN. 

1.1 Establishment.  The Cobram Estate Olives Limited 2023 U.S. Equity 

Incentive Plan (the “Plan”) is established effective as of 8 May, 2023 (the “Effective Date”). 

1.2 Purpose.  Cobram Estate Olives Limited has an established and 

expanding business in the U.S. The purpose of the Plan is to advance the interests of the 

Participating Company Group and its shareholders by providing an incentive to attract, retain and 

reward persons in the U.S. performing Services for the Participating Company Group. The Plan 

does not replace, and is intended to operate in parallel with, any existing equity incentive plan 

established by the Company. 

1.3 Term of Plan.  Unless earlier terminated by the Board in accordance with 

Section 13 below, the Plan will continue in effect for ten (10) years from the later of (a) the 

Effective Date or (b) the earlier of the most recent Board or stockholder approval of an increase 

in the maximum aggregate number of shares of Stock issuable under the Plan in accordance with 

Section 15.14 below. 

2. DEFINITIONS AND CONSTRUCTION. 

2.1 Definitions.  Certain capitalized terms used in this Plan have the following 

meanings: 

(a) “Affiliate” means (i) a parent entity, other than a Parent 

Corporation, that directly, or indirectly through one or more intermediary entities, controls the 

Company or (ii) a subsidiary entity, other than a Subsidiary Corporation, that is controlled by the 

Company directly or indirectly through one or more intermediary entities.  For this purpose, the 

terms “parent,” “subsidiary,” “control” and “controlled by” shall have the meanings assigned to 

such terms for the purposes of registration of securities on Form S-8 under the Securities Act. 

(b) “ASX” means ASX Limited (ACN 008 624 691) or, as the context 

requires, the market operated by it. 

(c) “ASX Listing Rules” means the official Listing Rules of ASX as 

amended or waived and applicable to the Company from time to time. 

(d) “Applicable Law” means any one or more, as the context requires, 

of: 

(i) any applicable securities or financial services laws;  

(ii) the applicable requirements relating to the administration 

of equity-based compensation plans under U.S. state corporate laws, U.S. federal and state 

securities laws or the Code; 



 

 2 

 
WEST\302319517.4 

(iii)  the ASX Listing Rules;  

(iv) any other legislation or law regulating or applying to the 

Participating Company Group or the activities of the Participating Company Group; and  

(v) the constitution of the Company (as amended from time to 

time). 

(e) “Award” means an Option, Restricted Stock Purchase Right, 

Restricted Stock Bonus or Restricted Stock Unit Award. 

(f) “Award Agreement” means a written or electronic agreement 

between the Company and a Participant containing the terms, conditions and restrictions 

applicable to an Award. 

(g) “Board” means the Board of Directors of the Company or any 

Committee appointed to administer the Plan. 

(h) “Cause” means, unless such term or an equivalent term is 

otherwise defined by the applicable Award Agreement or other written agreement between a 

Participant and a Participating Company applicable to an Award, any of the following: (i) the 

Participant’s theft, dishonesty, willful misconduct, breach of fiduciary duty for personal profit or 

falsification of any Participating Company documents or records; (ii) the Participant’s material 

failure to abide by a Participating Company’s code of conduct or other policies (including 

policies relating to confidentiality and reasonable workplace conduct); (iii) the Participant’s 

unauthorized use, misappropriation, destruction or diversion of any tangible or intangible asset or 

corporate opportunity of a Participating Company (including the Participant’s improper use or 

disclosure of a Participating Company’s confidential or proprietary information); (iv) any 

intentional act by the Participant which has a material detrimental effect on a Participating 

Company’s reputation or business; (v) the Participant’s repeated failure or inability to perform 

any reasonable assigned duties after written notice from a Participating Company of, and a 

reasonable opportunity to cure, such failure or inability; (vi) any material breach by the 

Participant of any employment or service agreement between the Participant and a Participating 

Company that is not cured pursuant to the terms of such agreement; or (vii) the Participant’s 

conviction (including any plea of guilty or nolo contendere) of any criminal act involving fraud, 

dishonesty, misappropriation or moral turpitude, or that impairs the Participant’s ability to 

perform his or her duties with a Participating Company. 

(i) “Change in Control” means, unless such term or an equivalent 

term is otherwise defined by the applicable Award Agreement or other written agreement 

between the Participant and a Participating Company applicable to an Award, the occurrence of 

an Ownership Change Event or a series of related Ownership Change Events (collectively, a 

“Transaction”) in which the stockholders of the Company immediately before the Transaction 

do not retain immediately after the Transaction direct or indirect beneficial ownership of more 

than fifty percent (50%) of the total combined voting power of the outstanding securities entitled 

to vote generally in the election of Directors or, in the case of an Ownership Change Event 

described in Section 2.1(bb)(iii), the entity to which the assets of the Company were transferred 
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(the “Transferee”), as the case may be; provided, however, that a Change in Control does not 

include (i) a transaction described in this Section 2.1(i) in which a majority of the members of 

the board of directors of the continuing, surviving or successor entity, or parent thereof, 

immediately after such transaction consists of Incumbent Directors, or (ii) a transaction with the 

principal purpose of (1) changing the jurisdiction of the Company’s incorporation, (2) creating a 

holding company that will be owned in substantially the same proportions by the persons who 

hold the Company’s securities immediately before such transaction, or (3) obtaining funding for 

the Company in a financing transaction that is approved by the Board. For purposes of the 

preceding sentence, indirect beneficial ownership includes an interest resulting from ownership 

of the voting securities of one or more corporations, limited liability companies or other entities 

that own the Company or the Transferee, as the case may be, either directly or through one or 

more subsidiary corporations or other business entities.  The Board will determine whether 

multiple events described in this Section 2.1(i) are related and to be treated in the aggregate as a 

single Change in Control, and its determination will be final, binding and conclusive. 

(j) “Code” means the Internal Revenue Code of 1986, as amended, 

and any applicable regulations and administrative guidelines. 

(k) “Committee” means a compensation committee or other 

committee or subcommittee of the Board appointed to administer the Plan and having the powers 

specified by the Board.  Unless the powers of the Committee have been specifically limited, the 

Committee has all of the powers of the Board granted by the Plan. 

(l) “Company” means Cobram Estate Olives Limited ACN 115 131 

667. 

(m) “Consultant” means a person engaged to provide consulting or 

advisory services (other than as an Employee or a Director) to a Participating Company, 

provided that (i) the identity of such person, the nature of such services or the entity to which 

such services are provided would not preclude the Company from offering or selling securities to 

such person pursuant to the Plan in reliance on either the exemption from registration provided 

by Rule 701 under the Securities Act or, if the Company is required to file reports pursuant to 

Section 13 or 15(d) of the Exchange Act, registration on a Form S-8 Registration Statement 

under the Securities Act, or (ii) the Company would be eligible to offer or sell securities to such 

person pursuant to the Plan without registration under the Securities Act in reliance on 

Section 4(a)(2) of the Securities Act or another applicable exemption. 

(n) “Director” means a member of the Board. 

(o) “Disability” means the inability of the Participant, in the opinion 

of a qualified physician acceptable to the Company, to perform the major duties of the 

Participant’s position with the Participating Company Group because of the sickness or injury of 

the Participant. 

(p) “Dividend Equivalent Right” means the right of a Participant, 

granted at the discretion of the Board or as otherwise provided by the Plan, to receive a credit for 
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the account of such Participant in an amount equal to the cash dividends paid on one share of 

Stock for each share of Stock represented by an Award held by such Participant. 

(q) “Employee” means any person treated as an employee (including 

an Officer or a Director who is also treated as an employee) in the records of a Participating 

Company in the United States of America and, with respect to any Incentive Stock Option 

granted to such person, who is an employee for purposes of Section 422 of the Code; provided, 

however, that neither Service as a Director nor payment of a director’s fee is sufficient to 

constitute employment for purposes of the Plan.  The Company will determine in good faith and 

in the exercise of its discretion whether an individual has become or has ceased to be an 

Employee and the effective date of the individual’s commencement of employment and/or 

termination of employment, as the case may be.  For purposes of an individual’s rights, if any, 

under the terms of the Plan as of the time of the Company’s determination of whether or not the 

individual is an Employee, the Company’s determination will be final, binding and conclusive as 

to such rights, if any, notwithstanding that the Company or any court of law or governmental 

agency subsequently makes a contrary determination as to such individual’s status as an 

Employee. 

(r) “Exchange Act” means the Securities Exchange Act of 1934, as 

amended. 

(s) “Exchange Program” means a program under which 

(i) outstanding Awards are surrendered or cancelled in exchange for Awards of the same type 

(which may have higher or lower exercise prices and different terms), Awards of a different type 

or cash, (ii) Participants have the opportunity to transfer any outstanding Awards to a financial 

institution or other person or entity selected by the Board, or (iii) the exercise price of an 

outstanding Award is increased or reduced.  The Board will determine the terms and conditions 

of any Exchange Program in its sole discretion. 

(t) “Fair Market Value” means, as of any date, the value of a share 

of Stock or other property as determined by the Board, in its discretion, or by the Company, in its 

discretion, if such determination is expressly allocated to the Company, subject to the following: 

(i) If, on such date, the Stock is listed or quoted on a securities 

exchange or quotation system, the Fair Market Value of a share of Stock will be the closing price 

of a share of Stock as quoted on the securities exchange or quotation system constituting the 

primary market for the Stock, as reported by a source the Company deems reliable.  If the 

relevant date does not fall on a day on which the Stock has traded on such securities exchange or 

quotation system, the date on which the Fair Market Value is established will be the last day on 

which the Stock was traded or quoted prior to the relevant date, or another appropriate day as 

determined by the Board, in its discretion. 

(ii) If, on such date, the Stock is not listed or quoted on a 

securities exchange or quotation system, the Fair Market Value of a share of Stock must be 

determined by the Board in good faith without regard to any restriction other than a restriction 

which, by its terms, will never lapse. 
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(u) “Incentive Stock Option” means an Option intended to be (as set 

forth in the Award Agreement) and that qualifies as an incentive stock option within the meaning 

of Section 422(b) of the Code. 

(v) “Incumbent Director” means a Director who either (i) is a 

member of the Board as of the Effective Date or (ii) is elected, or nominated for election, to the 

Board with the affirmative votes of at least a majority of the Incumbent Directors at the time of 

such election or nomination (but excluding a Director who was elected or nominated in 

connection with an actual or threatened proxy contest relating to the election of Directors of the 

Company). 

(w) “Insider” means an Officer, a Director or other person whose 

transactions in Stock are subject to Section 16 of the Exchange Act. 

(x) “Materially Impair” means any amendment to the terms of the 

Award that materially adversely affects the Participant’s rights under the Award.  A Participant's 

rights under an Award will not be deemed to have been Materially Impaired by any such 

amendment if the Board or Committee (as applicable) determines, in its sole discretion, that the 

amendment, taken as a whole, does not materially impair the Participant's rights.  For example, 

the following types of amendments to the terms of an Award do not Materially Impair the 

Participant’s rights under the Award: (i) imposition of reasonable restrictions on the minimum 

number of shares subject to an Option that may be exercised, (ii) to maintain the qualified status 

of the Award as an Incentive Stock Option under Section 422 of the Code; (iii) to change the 

terms of an Incentive Stock Option in a manner that disqualifies, impairs or otherwise affects the 

qualified status of the Award as an Incentive Stock Option under Section 422 of the Code; (iv) to 

clarify the manner of exemption from, or to bring the Award into compliance with or qualify it 

for an exemption from, Section 409A; or (v) to comply with other Applicable Laws.  

(y) “Nonstatutory Stock Option” means an Option not intended to be 

(as set forth in the Award Agreement) or that does not qualify as an incentive stock option within 

the meaning of Section 422(b) of the Code. 

(z) “Officer” means any person designated by the Board as an officer 

of the Company. 

(aa) “Option” means an Incentive Stock Option or a Nonstatutory 

Stock Option granted pursuant to the Plan. 

(bb) “Ownership Change Event” means the occurrence of any of the 

following:  (i) the direct or indirect sale or exchange in a single or series of related transactions 

by the stockholders of the Company of securities of the Company representing more than fifty 

percent (50%) of the total combined voting power of the Company’s then outstanding securities 

entitled to vote generally in the election of Directors; (ii) a merger or consolidation in which the 

Company is a party; or (iii) the sale, exchange, or transfer of all or substantially all of the assets 

of the Company (other than a sale, exchange or transfer to one or more subsidiaries of the 

Company). 
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(cc) “Parent Corporation” means any present or future “parent 

corporation” of the Company, as defined in Section 424(e) of the Code. 

(dd) “Participant” means any eligible person who has been granted 

one or more Awards. 

(ee) “Participating Company” means the Company or any Parent 

Corporation or Subsidiary Corporation. 

(ff) “Participating Company Group” means, at any point in time, all 

entities collectively that are then Participating Companies. 

(gg) “Post-Termination Exercise Period” means the period following 

termination of a Participant’s Continuous Service within which an Option or SAR is exercisable, 

as specified in Section 6.4. 

(hh) “Restricted Stock Award” means an Award in the form of a 

Restricted Stock Bonus or a Restricted Stock Purchase Right. 

(ii) “Restricted Stock Bonus” means Stock granted to a Participant 

pursuant to Section 7. 

(jj) “Restricted Stock Purchase Right” means a right to purchase 

Stock granted to a Participant pursuant to Section 7. 

(kk) “Restricted Stock Unit” means a right granted to a Participant 

pursuant to Section 8 to receive on a future date or event a share of Stock or cash in lieu thereof, 

as determined by the Board. 

(ll) “Rule 16b-3” means Rule 16b-3 under the Exchange Act, as 

amended from time to time, or any successor rule or regulation. 

(mm) “Section 409A” means Section 409A of the Code. 

(nn) “Securities Act” means the Securities Act of 1933, as amended. 

(oo) “Service” means a Participant’s employment or service-based 

engagement with the Participating Company Group, whether as an Employee, a Director or a 

Consultant.  Unless otherwise set forth in a Participant’s Award Agreement, a Participant’s 

Service will not be deemed to have terminated merely because of a change in the capacity in 

which the Participant renders Service or a change in the Participating Company for which the 

Participant renders Service, provided that there is no interruption or termination of the 

Participant’s Service.  Furthermore, a Participant’s Service will not be deemed to have been 

interrupted or terminated if the Participant takes any vacation, military leave, sick leave or other 

bona fide leave of absence approved by the Company.  A Participant’s Service will be deemed to 

have terminated either upon an actual termination of Service or upon the business entity for 

which the Participant performs Service ceasing to be a Participating Company.  Subject to the 
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foregoing, the Company, in its discretion, will determine whether the Participant’s Service has 

terminated and the effective date of and reason for such termination. 

(pp) “Stock” means the ordinary shares in the capital of the Company, 

as adjusted from time to time in accordance with Section 4.3. 

(qq) “Subsidiary Corporation” means any present or future “subsidiary 

corporation” of the Company, as defined in Section 424(f) of the Code. 

(rr) “Ten Percent Stockholder” means a person who, at the time an 

Award is granted to such person, owns stock possessing more than 10% of the total combined 

voting power of all classes of stock of a Participating Company within the meaning of 

Section 422(b)(6) of the Code. 

(ss) “Trading Compliance Policy” means any policy of the Company 

pertaining to the purchase, sale, transfer or other disposition of the Company’s equity securities 

by Directors, Officers, Employees or other service providers who may possess material, 

nonpublic information regarding the Company or its securities. 

(tt) “U.S.” mean the United States of America. 

(uu) “Vesting Conditions” mean those conditions established in 

accordance with the Plan prior to the satisfaction of which an Award or shares subject to an 

Award remain subject to forfeiture or a repurchase option in favor of the Company exercisable 

for the lower of the then current fair market value or the Participant’s monetary purchase price, if 

any, for such shares upon the Participant’s termination of Service or failure of a performance 

condition to be satisfied. 

2.2 Construction.  Captions and titles in this Plan are for convenience only 

and do not affect the meaning or interpretation of any of its provisions.  Except when otherwise 

indicated by the context, the singular will include the plural and the plural will include the 

singular.  Use of the term “or” is not intended to be exclusive, unless the context clearly requires 

otherwise. 

3. ADMINISTRATION. 

3.1 Administration by the Board.  The Plan is administered by the Board.  

All questions of interpretation of the Plan, any Award Agreement or any other form of agreement 

or other document employed by the Company in administering the Plan or any Award will be 

determined by the Board, and such determinations will be final, binding and conclusive upon all 

persons having an interest in the Plan or such Award and must be afforded the maximum 

deference permitted by law.  Any and all actions, decisions and determinations taken or made by 

the Board in the exercise of its discretion pursuant to the Plan or Award Agreement or other 

agreement thereunder (other than determining questions of interpretation pursuant to the 

preceding sentence) will be final, binding and conclusive upon all persons having an interest 

therein.  All expenses incurred in connection with the administration of the Plan will be paid by 

the Company. 
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3.2 Authority to Delegate.  The Board may delegate some or all of its 

authority and responsibility under the Plan to a Committee.  To the extent permitted by 

Applicable Law, the Board may, in its discretion, delegate to a committee consisting of one or 

more Officers the authority to grant one or more Awards, without further approval of the Board, 

to any Participant, other than a person who, at the time of such grant, is an Insider, and to 

exercise such other powers under the Plan as the Board may determine; provided, however, that 

(a) the Board will fix the maximum number of shares subject to Awards that may be granted by 

such Officers, (b) each such Award will be subject to the terms and conditions of the appropriate 

standard form of Award Agreement approved by the Board and will conform to the provisions of 

the Plan, and (c) each such Award will conform to such other limits and guidelines as may be 

established from time to time by the Board.  Any Officer will have the authority to act on behalf 

of the Company with respect to any matter, right, obligation, determination or election that is the 

responsibility of the Company under the Plan, provided that the Officer has apparent authority 

with respect to such matter, right, obligation, determination or election. 

3.3 Powers of the Board.  In addition to any other powers set forth in the 

Plan and subject to the provisions of the Plan and Applicable Law, the Board will have the full 

and final power and authority, in its discretion: 

(a) to determine the persons to whom, and the times at which, Awards 

are granted and the number of shares of Stock or units to subject to each Award; 

(b) to determine the type of Award granted; 

(c) to determine the Fair Market Value of shares of Stock or other 

property; 

(d) to determine the terms, conditions and restrictions applicable to 

each Award (which need not be identical) and any shares of Stock acquired pursuant thereto, 

including, without limitation, (i) the exercise or purchase price of shares pursuant to any Award, 

(ii) the method of payment for shares of Stock purchased pursuant to any Award, (iii) the method 

for satisfaction of any tax withholding obligation arising in connection with any Award, 

including by the withholding or delivery of shares of Stock, (iv) the timing, terms and conditions 

of the exercisability or vesting of any Award or any shares acquired pursuant thereto, (v) the 

time of expiration of any Award, (vi) the effect of any Participant’s termination of Service on 

any of the foregoing, (vii) to include a provision whereby the shares of Stock resulting from an 

Award are subject to a requirement that they be voted in favor of and, if applicable, transferred in 

connection with a Change in Control provided certain conditions are met, as set forth in the 

applicable Award Agreement, and (viii) all other terms, conditions and restrictions applicable to 

any Award or shares acquired pursuant thereto not inconsistent with the terms of the Plan; 

(e) to determine whether an Award will be settled in shares of Stock, 

cash, other property or in any combination thereof; 

(f) to approve one or more forms of Award Agreement; 
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(g) to amend, modify, extend, cancel or renew any Award or to waive 

any restrictions or conditions applicable to any Award or any shares of Stock acquired pursuant 

thereto, provided however, that, a Participant’s rights under any Award will not be Materially 

Impaired by any such amendment unless (1) the Company requests the consent of the affected 

Participant, and (2) such Participant consents in writing; 

(h) to institute and determine the terms and conditions of an Exchange 

Program; 

(i) to accelerate, continue, extend or defer the exercisability or vesting 

of any Award or any shares of Stock acquired pursuant thereto, including with respect to the 

period following a Participant’s termination of Service, provided however, that, a Participant’s 

rights under any Award will not be Materially Impaired by any such amendment unless (1) the 

Company requests the consent of the affected Participant, and (2) such Participant consents in 

writing; 

(j) to prescribe, amend or rescind rules, guidelines and policies 

relating to the Plan, and to adopt sub-plans or supplements to, or alternative versions of, the Plan, 

including, without limitation, as the Board deems necessary or desirable to comply with the laws 

of, or to accommodate the tax policy, accounting principles or custom of, foreign jurisdictions 

whose residents may be granted Awards; 

(k) To prohibit the exercise of any Option or other exercisable Award 

during a period of up to 30 days prior to the consummation of any pending stock dividend, stock 

split, combination or exchange of shares, merger, consolidation or other distribution (other than 

normal cash dividends) of Company assets to stockholders, or any other change affecting the 

shares of Stock or the share price of the Stock including any Change in Control, for reasons of 

administrative convenience; 

(l) To effect, at any time and from time to time, subject to the consent 

of any Participant whose Award is Materially Impaired by such action, (1) the reduction of the 

exercise price (or strike price) of any outstanding Option or other exercisable Award; (2) the 

cancellation of any outstanding Option or other exercisable Award and the grant in substitution 

therefor of (A) a new Option, Restricted Stock Award, Restricted Stock Unit Award or Other 

Award, under the Plan or another equity plan of the Company, covering the same or a different 

number of shares of Stock, (B) cash and/or (C) other valuable consideration (as determined by 

the Board); or (3) any other action that is treated as a repricing under generally accepted 

accounting principles; and 

(m) to correct any defect, supply any omission or reconcile any 

inconsistency in the Plan or any Award Agreement and to make all other determinations and take 

all other actions with respect to the Plan or any Award that the Board deems advisable to the 

extent not inconsistent with the provisions of the Plan or Applicable Law. 

3.4 Administration with Respect to Insiders.  With respect to participation 

by Insiders in the Plan, at any time that any class of equity security of the Company is registered 
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pursuant to Section 12 of the Exchange Act, the Plan must be administered in compliance with 

the requirements, if any, of Rule 16b-3. 

3.5 Indemnification.  To the maximum extent permitted by Applicable Law 

and by the Company’s charter and by-laws, the Board, Officers and employees of the 

Participating Company Group to whom authority to act for the Board or the Committee with 

respect to the Plan, will be indemnified by the Company in respect of all their activities taken in 

good faith under the Plan. 

4. SHARES SUBJECT TO PLAN. 

4.1 Maximum Number of Shares Issuable.  Subject to adjustment as 

provided in Sections 4.2 and 4.3, the maximum aggregate number of shares of Stock that may be 

issued under the Plan will be 12,000,000 and such shares may consist of authorized but unissued 

or reacquired shares of Stock or any combination thereof. 

4.2 Share Counting.  If an outstanding Award for any reason expires or is 

terminated or canceled without having been exercised or settled in full, or if shares of Stock 

acquired pursuant to an Award subject to forfeiture or repurchase are forfeited or repurchased by 

the Company for an amount not greater than the Participant’s exercise or purchase price or is 

surrendered pursuant to an Exchange Program, the shares of Stock allocable to the terminated 

portion of such Award or such forfeited or repurchased shares of Stock will again be available 

for issuance under the Plan.  Shares of Stock will not be treated as issued pursuant to the Plan 

(a) with respect to any portion of an Award that is settled in cash or (b) to the extent such shares 

are withheld or reacquired by the Company in satisfaction of tax withholding obligations 

pursuant to Section 10.2.  If the exercise price of an Option is paid by tender to the Company, or 

attestation to the ownership, of shares of Stock owned by the Participant, or by means of a Net 

Exercise, the number of shares available for issuance under the Plan will be reduced by the net 

number of shares issued upon the exercise of the Option. 

4.3 Adjustments for Changes in Capital Structure.  Subject to any required 

action by the stockholders of the Company and the requirements of Sections 409A and 424 of the 

Code to the extent applicable, in the event of any change in the Stock effected without receipt of 

consideration by the Company, whether through merger, consolidation, reorganization, 

reincorporation, recapitalization, reclassification, stock dividend, stock split, reverse stock split, 

split-up, split-off, spin-off, combination of shares, exchange of shares, or similar change in the 

capital structure of the Company, or in the event of payment of a dividend or distribution to the 

stockholders of the Company in a form other than Stock (excepting regular, periodic cash 

dividends) that has a material effect on the Fair Market Value of shares of Stock, appropriate and 

proportionate adjustments must be made in the number and kind of shares subject to the Plan and 

to any outstanding Awards, in the ISO Share Limit set forth in Section 5.3(a), and in the exercise 

or purchase price per share under any outstanding Awards in order to prevent dilution or 

enlargement of Participants’ rights under the Plan.  For purposes of the foregoing, conversion of 

any convertible securities of the Company will not be treated as “effected without receipt of 

consideration by the Company.”  If a majority of the shares that are of the same class as the 

shares that are subject to outstanding Awards are exchanged for, converted into, or otherwise 

become (whether or not pursuant to an Ownership Change Event) shares of another corporation 
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(the “New Shares”), the Board may unilaterally amend the outstanding Awards to provide that 

such Awards are for New Shares.  In the event of any such amendment, the number of shares 

subject to, and the exercise or purchase price per share of, the outstanding Awards will be 

adjusted in a fair and equitable manner as determined by the Board, in its discretion.  Any 

fractional share resulting from an adjustment pursuant to this Section will be rounded down to 

the nearest whole number, and the exercise or purchase price per share will be rounded up to the 

nearest whole cent.  In no event may the exercise or purchase price, if any, under any Award be 

decreased to an amount less than the par value, if any, of the stock subject to the Award.  Such 

adjustments will be determined by the Board, and its determination will be final, binding and 

conclusive upon all persons having an interest therein. 

4.4 Assumption or Substitution of Awards.  The Board may, without 

affecting the number of shares of Stock available pursuant to Section 4.1, authorize the issuance 

or assumption of benefits under this Plan in connection with any merger, consolidation, 

acquisition of property or stock, or reorganization upon such terms and conditions as it may 

deem appropriate, subject to compliance with Section 409A and any other applicable provisions 

of the Code. 

5. ELIGIBILITY, PARTICIPATION AND OPTION LIMITATIONS. 

5.1 Persons Eligible for Awards.  Awards may be granted only to 

Employees, Consultants and Directors. 

5.2 Participation in the Plan.  Awards are granted solely at the discretion of 

the Board.  Eligible persons may be granted more than one Award.  However, eligibility in 

accordance with this Section will not entitle any person to be granted an Award, or, having been 

granted an Award, to be granted an additional Award. 

5.3 Incentive Stock Option Limitations. 

(a) Maximum Number of Shares Issuable Pursuant to Incentive 

Stock Options.  Subject to Section 4.1 and adjustment as provided in Sections 4.2 and 4.3, the 

maximum aggregate number of shares of Stock that may be issued under the Plan pursuant to the 

exercise of Incentive Stock Options may not exceed 12,000,000 shares (the “ISO Share Limit”).  

The maximum aggregate number of shares of Stock that may be issued under the Plan pursuant 

to all Awards other than Incentive Stock Options will be the number of shares determined in 

accordance with Section 4.1, subject to adjustment as provided in Sections 4.2 and 4.3. 

(b) Persons Eligible.  An Incentive Stock Option may be granted only 

to a person who, on the effective date of grant, is an Employee.  Any person who is not an 

Employee on the effective date of the grant of the Option may be granted only a Nonstatutory 

Stock Option. 

(c) Fair Market Value Limitation.  To the extent that Options 

designated as Incentive Stock Options (granted under all equity plans of the Participating 

Company Group, including the Plan) become exercisable by a Participant for the first time 

during any calendar year for Stock having a Fair Market Value greater than US$100,000, the 
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portion of such Options that exceeds such amount will be treated as Nonstatutory Stock Options.  

For purposes of this Section, Options designated as Incentive Stock Options will be taken into 

account in the order in which they were granted, and the Fair Market Value of Stock will be 

determined as of the time the Option with respect to such Stock is granted.  If an Option is 

treated as an Incentive Stock Option in part and as a Nonstatutory Stock Option in part by reason 

of the limitation set forth in this Section, the Participant may designate the portion of such 

Option the Participant is exercising.  In the absence of such designation, the Participant will be 

deemed to have exercised the Incentive Stock Option portion of the Option first.  Upon exercise 

of the Option, shares of Stock issued pursuant to each such portion will be separately identified. 

6. STOCK OPTIONS. 

Each Option must be evidenced by an Award Agreement specifying the number 

of shares of Stock covered thereby, in such form as the Board establishes.  The Award 

Agreement may incorporate all or any of the terms of the Plan by reference and must comply 

with and will be subject to the following terms and conditions: 

6.1 Exercise Price.  The Board will establish, in its discretion, the exercise 

price for each Option; provided, however, that (a) the exercise price per share for an Option may 

not be less than 100% of the Fair Market Value of a share of Stock on the effective date of grant 

of the Option and (b) no Incentive Stock Option granted to a Ten Percent Stockholder may have 

an exercise price per share less than 110% of the Fair Market Value of a share of Stock on the 

effective date of grant of the Option. 

6.2 Exercisability and Term of Options.  Options will be exercisable at such 

time or times, or upon such event or events, and subject to such terms, conditions, performance 

criteria and restrictions as determined by the Board and set forth in the Award Agreement 

evidencing such Option; provided, however, that (a) no Option will be exercisable after the 

expiration of 10 years after the effective date of grant of such Option, (b) no Incentive Stock 

Option granted to a Ten Percent Stockholder will be exercisable after the expiration of five (5) 

years after the effective date of grant of such Option, and (c) no Option granted to an Employee 

who is a non-exempt employee for purposes of the Fair Labor Standards Act of 1938, as 

amended, will be first exercisable until at least six (6) months following the date of grant of such 

Option (except in the event of such Employee’s death, Disability or retirement, upon a Change in 

Control, or as otherwise permitted by the Worker Economic Opportunity Act).  Subject to the 

foregoing, unless otherwise specified by the Board in the grant of an Option, each Option will 

terminate 10 years after the effective date of grant of the Option, unless earlier terminated in 

accordance with its provisions. 

6.3 Payment of Exercise Price. 

(a) Forms of Consideration Authorized.  Except as otherwise 

provided below, payment of the exercise price for the number of shares of Stock being purchased 

pursuant to any Option must be made (i) in cash, by check or in cash equivalent, (ii) if permitted 

by the Board and subject to the limitations contained in Section 6.3(b), by means of (1) a Stock 

Tender Exercise, (2) a Cashless Exercise or (3) a Net Exercise; (iii) by such other consideration 

as may be approved by the Board from time to time to the extent permitted by Applicable Law, 
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or (iv) by any combination thereof.  The Board may grant Options which do not permit all of the 

foregoing forms of consideration to be used in payment of the exercise price or which otherwise 

restrict one or more forms of consideration. 

(b) Limitations on Forms of Consideration. 

(i) Stock Tender Exercise.  A “Stock Tender Exercise” 

means the delivery of a properly executed exercise notice accompanied by a Participant’s tender 

to the Company, or attestation to the ownership, in a form acceptable to the Company of whole 

shares of Stock owned by the Participant having a Fair Market Value that does not exceed the 

aggregate exercise price for the shares of Stock with respect to which the Option is exercised.  A 

Stock Tender Exercise will not be permitted if it would constitute a violation of any law, 

regulation or agreement restricting the Company’s redemption of Stock.  If required by the 

Company, an Option may not be exercised by tender to the Company, or attestation to the 

ownership, of shares of Stock unless such shares either have been owned by the Participant for a 

period of time required by the Company (and not used for another option exercise by attestation 

during such period) or were not acquired, directly or indirectly, from the Company. 

(ii) Cashless Exercise.  A Cashless Exercise will be permitted 

only upon the class of shares subject to the Option becoming publicly traded in an established 

securities market.  A “Cashless Exercise” means the delivery of a properly executed exercise 

notice together with irrevocable instructions to a broker providing for the assignment to the 

Company of the proceeds of a sale or loan with respect to some or all of the shares of Stock 

being acquired upon the exercise of the Option (including, without limitation, through an 

exercise complying with the provisions of Regulation T as promulgated from time to time by the 

Board of Governors of the Federal Reserve System).  The Company reserves, at any and all 

times, the right, in the Company’s sole and absolute discretion, to establish, decline to approve or 

terminate any program or procedures for the exercise of Options by means of a Cashless 

Exercise, including with respect to one or more Participants specified by the Company 

notwithstanding that such program or procedures may be available to other Participants. 

(iii) Net Exercise.  A “Net Exercise” means the delivery of a 

properly executed exercise notice followed by a procedure pursuant to which (1) the Company 

will reduce the number of shares of Stock otherwise issuable to a Participant upon the exercise of 

an Option by the largest whole number of shares having a Fair Market Value that does not 

exceed the aggregate exercise price for the shares with respect to which the Option is exercised, 

and (2) the Participant will pay to the Company in cash the remaining balance of such aggregate 

exercise price not satisfied by such reduction in the number of whole shares to be issued. 

6.4 Effect of Termination of Service. 

(a) Option Exercisability.  Subject to earlier termination of the Option 

as otherwise provided by this Plan and unless otherwise provided by the Committee or in an 

Award Agreement, an Option shall be exercisable after the Participant’s termination of Service 

to the extent it is then vested only during the applicable time period specified below, or if 

applicable, such other period provided in the applicable Award Agreement or other written 

agreement between the Participant and the Company; provided however, in no event may such 
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Option be exercised after expiration of its maximum permitted term as set forth in the Award 

Agreement evidencing such Option or any earlier date the Option is terminated in connection 

with a Change in Control (the “Option Expiration Date”), and thereafter shall terminate if not 

exercised during such period. 

(i) Disability.  If the Participant’s Service terminates because 

of the Disability of the Participant, the Option, to the extent unexercised and exercisable for 

vested shares on the date on which the Participant’s Service terminated, may be exercised by the 

Participant (or the Participant’s guardian or legal representative) at any time prior to the 

expiration of twelve (12) months after the date on which the Participant’s Service terminated. 

(ii) Death.  If the Participant’s Service terminates because of 

the death of the Participant, the Option, to the extent unexercised and exercisable for vested 

shares on the date on which the Participant’s Service terminated, may be exercised by the 

Participant’s legal representative or other person who acquired the right to exercise the Option by 

reason of the Participant’s death at any time prior to the expiration of twelve (12) months after 

the date on which the Participant’s Service terminated.  The Participant’s Service shall be 

deemed to have terminated on account of death if the Participant dies within three (3) months  

after the Participant’s termination of Service for any reason other than Cause. 

(iii) Termination for Cause.  Notwithstanding any other 

provision of the Plan to the contrary, if the Participant’s Service is terminated for Cause or if, 

following the Participant’s termination of Service and during any period in which the Option 

otherwise would remain exercisable, the Participant engages in any act that would constitute 

Cause, the Option shall terminate in its entirety and cease to be exercisable immediately upon 

such termination of Service or act. 

(iv) Other Termination of Service.  If the Participant’s 

Service terminates for any reason, except Disability, death or Cause, the Option, to the extent 

unexercised and exercisable for vested shares on the date on which the Participant’s Service 

terminated, may be exercised by the Participant at any time prior to the expiration of 

three (3) months after the date on which the Participant’s Service terminated. 

(b) Extension if Exercise Prevented by Law.  Notwithstanding the 

foregoing, other than termination of Service for Cause, if the exercise of an Option within the 

Post-Termination Exercise Period is prevented by the provisions of Section 12 below or other 

Applicable Law, the Option shall remain exercisable until the later of (i) thirty (30) days after the 

date such exercise first would no longer be prevented by such provisions or (ii) the end of the 

applicable Post-Termination Exercise Period, but in any event no later than the Option 

Expiration Date. 

6.5 Transferability of Options.  During the lifetime of the Participant, an 

Option is exercisable only by the Participant or the Participant’s guardian or legal representative.  

An Option is not subject in any manner to anticipation, alienation, sale, exchange, transfer, 

assignment, pledge, encumbrance, or garnishment by creditors of the Participant or the 

Participant’s beneficiary, except (a) transfer by will or by the laws of descent and distribution or 

(b) to the extent permitted by the Board, in its discretion, subject to the applicable limitations, if 
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any, described in Rule 701 under the Securities Act and the General Instructions to Form S-8 

Registration Statement under the Securities Act or, in the case of an Incentive Stock Option, only 

as permitted by applicable regulations under Section 421 of the Code in a manner that does not 

disqualify such Option as an Incentive Stock Option. 

7. RESTRICTED STOCK AWARDS. 

Each Restricted Stock Award must be evidenced by an Award Agreement 

specifying whether the Award is a Restricted Stock Bonus or a Restricted Stock Purchase Right 

and the number of shares of Stock subject to the Award, in such form as the Board establishes.  

The Award Agreements may incorporate all or any of the terms of the Plan by reference and 

must comply with and will be subject to the following terms and conditions: 

7.1 Types of Restricted Stock Awards Authorized.  Restricted Stock 

Awards may be granted in the form of either a Restricted Stock Bonus or a Restricted Stock 

Purchase Right.  Restricted Stock Awards may be granted upon such conditions as the Board 

determines, including the attainment of one or more performance goals. 

7.2 Purchase Price.  The purchase price for shares of Stock issuable under 

each Restricted Stock Purchase Right will be established by the Board in its discretion.  No 

monetary payment (other than applicable tax withholding) is required as a condition of receiving 

shares of Stock pursuant to a Restricted Stock Bonus, the consideration for which is services 

actually rendered to a Participating Company or for its benefit.  However, if required by 

applicable state corporate law, the Participant must furnish consideration in the form of cash or 

past services rendered to a Participating Company or for its benefit having a value not less than 

the par value of the shares of Stock subject to a Restricted Stock Award. 

7.3 Purchase Period.  A Restricted Stock Purchase Right is exercisable 

within a period established by the Board not exceeding 30 days from the effective date of the 

grant of the Restricted Stock Purchase Right. 

7.4 Payment of Purchase Price.  Payment of the purchase price for the 

number of shares of Stock being purchased pursuant to any Restricted Stock Purchase Right 

must be made (a) in cash, by check or in cash equivalent, (b) by such other consideration as may 

be approved by the Board from time to time to the extent permitted by Applicable Law, or (c) by 

any combination thereof. 

7.5 Vesting and Restrictions on Transfer.  Shares issued pursuant to any 

Restricted Stock Award may (but need not) be made subject to Vesting Conditions based upon 

the satisfaction of such Service requirements, conditions, restrictions or performance criteria 

established by the Board and set forth in the Award Agreement.  During any period in which 

shares acquired pursuant to a Restricted Stock Award remain subject to Vesting Conditions, such 

shares may not be sold, exchanged, transferred, pledged, assigned or otherwise disposed of other 

than pursuant to an Ownership Change Event or as provided in Section 7.8.  Upon request by the 

Company, each Participant must execute any agreement evidencing such transfer restrictions 

prior to the receipt of shares of Stock and must promptly present to the Company any and all 
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certificates representing shares of Stock for the placement on such certificates of appropriate 

legends evidencing such transfer restrictions. 

7.6 Voting Rights; Dividends and Distributions.  Except as provided in this 

Section, Section 7.5, and any Award Agreement, during any period in which shares acquired 

pursuant to a Restricted Stock Award remain subject to Vesting Conditions, the Participant will 

have all of the rights of a stockholder of the Company holding shares of Stock, including the 

right to vote such shares and to receive all dividends and other distributions paid with respect to 

such shares; provided, however, that if so determined by the Board and provided by the Award 

Agreement, such dividends and distributions will be subject to the same Vesting Conditions as 

the shares subject to the Restricted Stock Award with respect to which such dividends or 

distributions were paid, and otherwise will be paid no later than the end of the calendar year in 

which such dividends or distributions are paid to stockholders (or, if later, the 15th day of the 

third month following the date such dividends or distributions are paid to stockholders).  In the 

event of a dividend or distribution paid in shares of Stock or other property or any other 

adjustment made upon a change in the capital structure of the Company as described in 

Section 4.3, any and all new, substituted or additional securities or other property (other than 

regular, periodic cash dividends) to which the Participant is entitled by reason of the 

Participant’s Restricted Stock Award will be immediately subject to the same Vesting Conditions 

as the shares subject to the Restricted Stock Award with respect to which such dividends or 

distributions were paid or adjustments were made. 

7.7 Effect of Termination of Service.  Unless otherwise provided by the 

Board in the Award Agreement evidencing a Restricted Stock Award, if a Participant’s Service 

terminates for any reason, whether voluntary or involuntary (including the Participant’s death or 

Disability), then (a) the Company will have the option to repurchase for the lower of the then 

current Fair Market Value or the purchase price paid by the Participant any shares acquired by 

the Participant pursuant to a Restricted Stock Purchase Right that remain subject to Vesting 

Conditions as of the date of the Participant’s termination of Service and (b) the Participant will 

forfeit to the Company for no consideration any shares acquired by the Participant pursuant to a 

Restricted Stock Bonus which remain subject to Vesting Conditions as of the date of the 

Participant’s termination of Service.  The Company will have the right to assign at any time any 

repurchase right it may have, whether or not such right is then exercisable, to one or more 

persons as may be selected by the Company. 

7.8 Nontransferability of Restricted Stock Award Rights.  Rights to 

acquire shares of Stock pursuant to a Restricted Stock Award will not be subject in any manner 

to anticipation, alienation, sale, exchange, transfer, assignment, pledge, encumbrance or 

garnishment by creditors of the Participant or the Participant’s beneficiary, except transfer by 

will or the laws of descent and distribution.  All rights with respect to a Restricted Stock Award 

granted to a Participant hereunder will be exercisable during his or her lifetime only by such 

Participant or the Participant’s guardian or legal representative. 

8. RESTRICTED STOCK UNITS. 

Each Restricted Stock Unit Award must be evidenced by an Award Agreement 

specifying the number of Restricted Stock Units subject to the Award, in such form as the Board 
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establishes.  The Award Agreements may incorporate all or any of the terms of the Plan by 

reference and must comply with and will be subject to the following terms and conditions: 

8.1 Grant of Restricted Stock Unit Awards.  Restricted Stock Unit Awards 

may be granted upon such conditions as the Board determines, including the attainment of one or 

more performance goals. 

8.2 Purchase Price.  No monetary payment (other than applicable tax 

withholding, if any) is required as a condition of receiving a Restricted Stock Unit Award, the 

consideration for which is services actually rendered to a Participating Company or for its 

benefit.  However, if required by applicable state corporate law, the Participant must furnish 

consideration in the form of cash or past services rendered to a Participating Company or for its 

benefit having a value not less than the par value of the shares of Stock issued upon settlement of 

the Restricted Stock Unit Award. 

8.3 Vesting.  Restricted Stock Unit Awards may (but need not) be made 

subject to Vesting Conditions based upon the satisfaction of such Service requirements, 

conditions, restrictions or performance criteria established by the Board and set forth in the 

Award Agreement. 

8.4 Voting Rights, Dividend Equivalent Rights, and Distributions.  

Participants will have no voting rights with respect to shares of Stock represented by Restricted 

Stock Units until the date of the issuance of such shares (as evidenced by the appropriate entry 

on the books of the Company or of a duly authorized transfer agent of the Company).  However, 

the Board, in its discretion, may provide in the Award Agreement evidencing any Restricted 

Stock Unit Award that the Participant will be entitled to Dividend Equivalent Rights with respect 

to the payment of cash dividends on Stock during the period beginning on the date such Award is 

granted and ending, with respect to each share subject to the Award, on the earlier of the date the 

Award is settled or the date on which it is terminated.  Dividend Equivalent Rights, if any, will 

be paid by crediting the Participant with a cash amount or with additional whole Restricted Stock 

Units as of the date of payment of such cash dividends on Stock, as determined by the Board.  

The number of additional Restricted Stock Units (rounded to the nearest whole number), if any, 

to be credited will be determined by dividing (a) the amount of cash dividends paid on the 

dividend payment date with respect to the number of shares of Stock represented by the 

Restricted Stock Units previously credited to the Participant by (b) the Fair Market Value per 

share of Stock on such date.  Such cash amount or additional Restricted Stock Units will be 

subject to the same terms and conditions and will be settled in the same manner and at the same 

time as the Restricted Stock Units originally subject to the Restricted Stock Unit Award.  In the 

event of a dividend or distribution paid in shares of Stock or other property or any other 

adjustment made upon a change in the capital structure of the Company as described in 

Section 4.3, appropriate adjustments will be made in the Participant’s Restricted Stock Unit 

Award so that it represents the right to receive upon settlement any and all new, substituted or 

additional securities or other property (other than regular, periodic cash dividends) to which the 

Participant would be entitled by reason of the shares of Stock issuable upon settlement of the 

Award, and all such new, substituted or additional securities or other property will be 

immediately subject to the same Vesting Conditions as are applicable to the Award. 
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8.5 Effect of Termination of Service.  Unless otherwise provided by the 

Board and set forth in the Award Agreement evidencing a Restricted Stock Unit Award, if a 

Participant’s Service terminates for any reason, whether voluntary or involuntary (including the 

Participant’s death or disability), then the Participant will forfeit to the Company any Restricted 

Stock Units pursuant to the Award which remain subject to Vesting Conditions as of the date of 

the Participant’s termination of Service. 

8.6 Settlement of Restricted Stock Unit Awards.  The Company will issue 

to a Participant on the date on which Restricted Stock Units subject to the Participant’s 

Restricted Stock Unit Award vest or on such other date determined by the Board in compliance 

with Section 409A, if applicable, and set forth in the Award Agreement one (1) share of Stock 

(and/or any other new, substituted or additional securities or other property pursuant to an 

adjustment described in Section 8.4) for each Restricted Stock Unit then becoming vested or 

otherwise to be settled on such date, subject to the withholding of applicable taxes, if any.  The 

Board, in its discretion, may provide in any Award Agreement evidencing a Restricted Stock 

Unit Award that if the settlement date with respect to any shares issuable upon vesting of 

Restricted Stock Units would otherwise occur on a day on which the sale of such shares would 

violate the provisions of the Trading Compliance Policy, then the settlement date will be 

deferred until the next trading day on which the sale of such shares would not violate the Trading 

Compliance Policy but in any event no later than the 15th day of the third calendar month 

following the year in which such Restricted Stock Units vest.  If permitted by the Board, the 

Participant may elect, consistent with the requirements of Section 409A, to defer receipt of all or 

any portion of the shares of Stock or other property otherwise issuable to the Participant pursuant 

to this Section, and such deferred issuance date(s) and amount(s) elected by the Participant must 

be set forth in the Award Agreement.  Notwithstanding the foregoing, the Board, in its 

discretion, may provide for settlement of any Restricted Stock Unit Award by payment to the 

Participant in cash of an amount equal to the Fair Market Value on the payment date of the 

shares of Stock or other property otherwise issuable to the Participant pursuant to this Section. 

8.7 Nontransferability of Restricted Stock Unit Awards.  The right to 

receive shares pursuant to a Restricted Stock Unit Award will not be subject in any manner to 

anticipation, alienation, sale, exchange, transfer, assignment, pledge, encumbrance, or 

garnishment by creditors of the Participant or the Participant’s beneficiary, except transfer by 

will or by the laws of descent and distribution.  All rights with respect to a Restricted Stock Unit 

Award granted to a Participant hereunder will be exercisable during his or her lifetime only by 

such Participant or the Participant’s guardian or legal representative. 

9. CHANGE IN CONTROL; DISSOLUTION OR LIQUIDATION. 

9.1 Effect of Change in Control on Awards.  In the event of a Change in 

Control, outstanding Awards will be subject to the definitive agreement entered into by the 

Company in connection with the Change in Control or as otherwise determined by the Board, 

including any requirement thereunder that the Participant sign a letter of transmittal, cancellation 

agreement, release of claims or other similar acknowledgement or agreement.  Subject to the 

requirements and limitations of Section 409A, if applicable, the following provisions will apply 

to Awards in the event of a Change in Control unless otherwise provided in the Award 

Agreement or any other written agreement between the Company or any Affiliate and the 
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Participant or unless otherwise expressly provided by the Board at the time of grant of an Award.  

In the event of a Change in Control, then, notwithstanding any other provision of the Plan, the 

Board may take one or more of the following actions with respect to Awards, contingent upon 

the closing or completion of the Change in Control.  The Board need not take the same action or 

actions with respect to all Awards or portions thereof or with respect to all Participants and in 

each case may make such determination in its discretion and without the consent of any 

Participant (unless otherwise provided in the Award Agreement or any other written agreement 

between the Company or any Affiliate and the Participant or unless otherwise expressly provided 

by the Board at the time of grant of an Award). 

(a) Accelerated Vesting.  The Board may take any action it deems 

appropriate to provide for acceleration of the exercisability and/or vesting in connection with a 

Change in Control of each or any outstanding Award (or portion thereof) and shares acquired 

pursuant any Award upon such conditions, including termination of the Participant’s Service 

prior to, upon, or following the Change in Control, and to such extent as the Board determines. 

(b) Assumption, Continuation or Substitution of Awards.  The Board 

may arrange for the surviving, continuing, successor, or purchasing corporation or other business 

entity or parent thereof, as the case may be (the “Acquiror”), to assume or continue the 

Company’s rights and obligations under each or any Award (or portion thereof) outstanding 

immediately prior to the Change in Control or substitute for each or any such outstanding Award 

or portion thereof a substantially equivalent award with respect to the Acquiror’s stock.  The 

holder of any Award (or portion thereof) that is neither assumed, continued by, or substituted for 

by the Acquiror in connection with the Change in Control will be given reasonable advance 

notice by the Company (in writing or electronically) regarding the treatment of such Award in 

the Change in Control and, to the extent any such Award is not exercised as of the time of 

consummation of the Change in Control, such Award will terminate and cease to be outstanding 

effective as of the time of consummation of the Change in Control.  For the purposes of this 

subsection (b), an Award will be considered assumed, continued, or substituted for if, following 

the Change in Control, the Award confers the right to purchase or receive, for each share of 

Stock subject to the Award immediately prior to the Change in Control, the consideration 

(whether stock, cash, or other securities or property) received in the Change in Control by 

holders of Stock for each share held on the effective date of the transaction (and if holders were 

offered a choice of consideration, the type of consideration chosen by the holders of a majority 

of the outstanding shares of Stock); provided, however, that if such consideration received in the 

Change in Control is not solely common stock of the Acquiror or its Parent, the Board may 

provide for the consideration to be received upon the exercise or settlement of the Award, for 

each share of Stock subject to such Award, to be solely common stock of the Acquiror or its 

Parent equal in Fair Market Value to the per share consideration received by holders of Stock in 

the Change in Control.  Notwithstanding anything in this subsection (b) to the contrary, and 

unless otherwise provided in an Award Agreement, an Award that vests, is earned or paid-out 

upon the satisfaction of one or more performance goals will not be considered assumed if the 

Company or its successor modifies any of such performance goals without the Participant’s 

consent; provided, however, that a modification to such performance goals only to reflect the 

successor corporation’s post-Change in Control corporate structure will not be deemed to 

invalidate an otherwise valid Award assumption. 
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(c) Assignment or Lapse of Reacquisition or Repurchase Rights.  

The Board may arrange for the assignment of any reacquisition or repurchase rights held by the 

Company in respect of Stock issued pursuant to the Award to the Acquiror or arrange for the 

lapse, in whole or in part, of any reacquisition or repurchase rights held by the Company with 

respect to the Award.   

(d) Cancellation.  In its discretion, the Board may cancel or arrange 

for the cancellation of any Awards, to the extent not vested or not exercised prior to the effective 

time of the Change in Control, in exchange for no consideration ($0) or such consideration, if 

any, as determined by the Board. 

(e) Cash-Out of Outstanding Awards.  The Board may determine 

that, upon the occurrence of a Change in Control, each or any Award or portion thereof 

outstanding immediately prior to the Change in Control and not previously exercised or settled 

will be canceled in exchange for a payment with respect to each vested share (and each unvested 

share, if so determined by the Board) of Stock subject to such canceled Award in (i) cash, (ii) 

stock of the Company or of a corporation or other business entity a party to the Change in 

Control, or (iii) other property which, in any such case, must be in an amount having a Fair 

Market Value equal to the Fair Market Value of the consideration to be paid per share of Stock in 

the Change in Control, reduced (but not below zero) by the exercise or purchase price per share, 

if any, under such Award.  If any portion of such consideration may be received by holders of 

Stock pursuant to the Change in Control on a contingent or delayed basis including pursuant to 

an escrow, earn-out, holdback or similar arrangement applicable to Company stockholders 

generally, the Board may, in its sole discretion, (i) determine such Fair Market Value per share 

as of the time of the Change in Control on the basis of the Board’s good faith estimate of the 

present value of the probable amount of future payment of such consideration, or (ii) subject 

such consideration to the contingencies or delayed payments terms, including pursuant to an 

escrow, earn-out, holdback or similar arrangement, applicable to Company stockholders 

generally in the Change in Control.  In the event a determination under this subsection (c) is 

made by the Board, an Award having an exercise or purchase price per share equal to or greater 

than the Fair Market Value of the consideration to be paid per share of Stock in the Change in 

Control may be canceled without payment of consideration to the holder thereof. 

(f) Award Subject to Section 409A. Notwithstanding any provision of 

the Plan or an Award Agreement to the contrary, to the extent that any amount constituting 

nonqualified deferred compensation subject to Section 409A would become payable under this 

Plan by reason of a Change in Control, such amount will become payable only if the event 

constituting a Change in Control would also constitute a change in ownership or effective control 

of the Company or a change in the ownership of a substantial portion of the assets of the 

Company within the meaning of Section 409A.  Any Award that constitutes Section 409A 

deferred compensation and that would vest and otherwise become payable upon a Change in 

Control in accordance with Section 9.1(a) will vest to the extent provided by such Award but 

will be converted automatically at the effective time of the Change in Control into a right to 

receive, in cash on the date or dates such award would have been settled in accordance with its 

then existing settlement schedule or otherwise at the earliest time that would not result in 

taxation under Section 409A, an amount or amounts equal in the aggregate to the intrinsic value 

of the Award at the time of the Change in Control. 
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(g) Treatment of Awards.  In taking any of the actions permitted under 

this Section 9.1, the Board will not be required to treat all Awards, all Awards held by a 

Participant, or all Awards of the same type, similarly in the Change in Control transaction. 

9.2 Dissolution or Liquidation.  In the event of the proposed dissolution or 

liquidation of the Company, the Board will notify each Participant as soon as practicable prior to 

the effective date of such proposed transaction.  To the extent it previously has not been 

exercised, an Award will terminate immediately prior to the consummation of such proposed 

action. 

10. TAX WITHHOLDING. 

10.1 Tax Withholding in General.  The Company has the right to deduct from 

any and all payments made under the Plan, or to require the Participant, through payroll 

withholding, cash payment or otherwise, to make adequate provision for, the federal, state, local 

and foreign taxes (including social insurance), if any, required by law to be withheld by any 

Participating Company with respect to an Award or the shares acquired pursuant thereto.  The 

Company has no obligation to deliver shares of Stock, to release shares of Stock from an escrow 

established pursuant to an Award Agreement, or to make any payment in cash under the Plan 

until the Participating Company Group’s tax withholding obligations have been satisfied by the 

Participant. 

10.2 Withholding in or Directed Sale of Shares.  The Company has the right, 

but not the obligation, to deduct from the shares of Stock issuable to a Participant upon the 

exercise, vesting or settlement of an Award, or to accept from the Participant the tender of, a 

number of whole shares of Stock having a Fair Market Value, as determined by the Company, 

equal to all or any part of the tax withholding obligations of any Participating Company.  The 

Fair Market Value of any shares of Stock withheld or tendered to satisfy any such tax 

withholding obligations shall be determined by the Company in accordance with the Company’s 

withholding procedures after taking into consideration any applicable accounting consequences 

or cost.  The Company may require a Participant to direct a broker, upon the vesting, exercise or 

settlement of an Award, to sell a portion of the shares subject to the Award determined by the 

Company in its discretion to be sufficient to cover the tax withholding obligations of any 

Participating Company and to remit an amount equal to such tax withholding obligations to the 

Participating Company in cash. 

10.3 Section 83(i) Election Not Permitted.  The Company will not establish 

an escrow arrangement in accordance with Section 83(i)(3)(A)(ii) of the Code intended to satisfy 

the income tax withholding requirements with respect to qualified stock.  Accordingly, no 

Participant will be permitted to make an election under Section 83(i) of the Code with respect to 

any shares of Stock acquired upon the exercise of an Option or upon the settlement of Restricted 

Stock Units. 

11. COMPLIANCE WITH SECTION 409A. 

The Plan and all Awards are intended to comply with, or otherwise be exempt 

from, Section 409A.  The Plan and all Awards will be administered, interpreted, and construed in 
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a manner consistent with Section 409A, as determined by the Company in good faith, to the 

extent necessary to avoid the imposition of additional taxes under Section 409A(a)(1)(B) of the 

Code.  It is intended that any election, payment or benefit which is made or provided pursuant to 

or in connection with any Award that may result in nonqualified deferred compensation within 

the meaning of Section 409A will comply in all respects with the applicable requirements of 

Section 409A.  Notwithstanding the foregoing, neither the Company nor the Board will have any 

obligation to take any action to prevent the assessment of any tax or penalty on any Participant 

under Section 409A, and neither the Company nor the Board will have any liability to any 

Participant for such tax or penalty. 

12. COMPLIANCE WITH SECURITIES LAW. 

The grant of Awards and the issuance of shares of Stock pursuant to any Award 

will be subject to compliance with all Applicable Laws.  In addition, no Award may be exercised 

or shares issued pursuant to an Award unless (a) a registration statement under the Securities Act 

will at the time of such exercise or issuance be in effect with respect to the shares issuable 

pursuant to the Award or (b)  the shares issuable pursuant to the Award may be issued in 

accordance with the terms of an applicable exemption from the registration requirements of the 

Securities Act.  The inability of the Company to obtain from any regulatory body having 

jurisdiction the authority, if any, deemed by the Company’s legal counsel to be necessary to the 

lawful issuance and sale of any shares under the Plan will relieve the Company of any liability in 

respect of the failure to issue or sell such shares as to which such requisite authority has not been 

obtained.  As a condition to issuance of any Stock, the Company may require the Participant to 

satisfy any qualifications that may be necessary or appropriate, to evidence compliance with any 

Applicable Law or regulation and to make any representation or warranty with respect thereto as 

may be requested by the Company. 

13. AMENDMENT OR TERMINATION OF PLAN OR AN AWARD. 

The Board may amend, suspend or terminate the Plan at any time.  However, 

without the approval of the Company’s stockholders, there must be (a) no increase in the 

maximum aggregate number of shares of Stock that may be issued under the Plan (except by 

operation of the provisions of Sections 4.2 and 4.3), (b) no change in the class of persons eligible 

to receive Incentive Stock Options, and (c) no other amendment of the Plan that would require 

approval of the Company’s stockholders under any Applicable Law, regulation or rule, including 

the rules of any stock exchange or quotation system upon which the Stock may then be listed or 

quoted.  No amendment, suspension or termination of the Plan may affect any then outstanding 

Award unless expressly provided by the Board.  Except as provided by the next sentence, no 

amendment, suspension or termination of the Plan or any Award may have a materially adverse 

effect on any then outstanding Award without the consent of the Participant.  Notwithstanding 

any other provision of the Plan or any Award Agreement to the contrary, (a) an amendment to 

the Plan or any Award that may cause an Incentive Stock Option to be treated as a Nonstatutory 

Stock Option or require the commencement of a new holding period necessary for treatment as 

an Incentive Stock Option will not be treated as having a materially adverse effect on the Award 

and (b) the Board may, in its sole and absolute discretion and without the consent of any 

Participant, amend the Plan or any Award Agreement, to take effect retroactively or otherwise, 

as it deems necessary or advisable for the purpose of conforming the Plan or such Award 
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Agreement to any present or future law, regulation or rule applicable to the Plan, including, but 

not limited to, Section 409A. 

14. ASX LISTING RULES 

14.1 Compliance with Listing Rules. Notwithstanding any other provision in 

this Plan, the rights of a Participant holding Awards and the terms of any such Awards held by 

the Participant will be read subject to, and must be amended by the Company in compliance 

with, the ASX Listing Rules, including rules applying to a reorganization of capital at the time of 

the reorganization, and each Participant consents to any such change. The per share exercise 

price for the shares of Stock to be issued pursuant to the exercise of an Award (if applicable) 

and/or the number of shares over which an Award can be exercised may only be amended in 

accordance with the ASX Listing Rules (including ASX Listing Rules 6.22.2, 6.22.2A and 

6.22.3). 

14.2 New Issues. A Participant holding an Award cannot participate in a new 

issue of shares in respect of those Awards without exercising the Award. 

14.3 Amendment or Cancellation of Awards. 

(a) Under no circumstances may the terms of any outstanding Award 

be amended or modified to the extent restricted or prohibited by (or unless procedures are 

followed in accordance with) the ASX Listing Rules, including as applicable to have any of the 

following effects: (1) reducing the per share exercise price of an Award, (2) increasing the period 

for exercise of an Award, or (3) increasing the number of shares received on exercise of an 

Award. Further, any other amendment or modification to the terms of any Award (i.e., any 

amendment or modification that is not prohibited pursuant to the first sentence of this Section 

14.3(a) can only be made with stockholder approval or on the provision of a waiver of the ASX 

Listing Rules granted by ASX. 

(b) Under no circumstances may an Award be cancelled unless (1) 

stockholder approval has been obtained for the cancellation of the Award, or (2) no consideration 

is provided to the Participant in connection with the cancellation of the Award. 

14.4 Application of this Section. This Section 14 only applies while the 

Company is admitted to the official list of ASX. 

15. MISCELLANEOUS PROVISIONS. 

15.1 Restrictions on Transfer of Shares. 

(a) Shares issued under the Plan may be subject to a right of first 

refusal, one or more repurchase options, or other conditions and restrictions as determined by the 

Board in its discretion at the time the Award is granted.  The Company will have the right to 

assign at any time any repurchase right it may have, whether or not such right is then exercisable, 

to one or more persons as may be selected by the Company.  Upon request by the Company, 

each Participant will execute any agreement evidencing such transfer restrictions prior to the 

receipt of shares of Stock hereunder and will promptly present to the Company any and all 
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certificates representing shares of Stock for the placement on such certificates of appropriate 

legends evidencing any such transfer restrictions. 

(b) Notwithstanding the provisions of any Award Agreement to the 

contrary, at any time prior to the date on which the Stock is listed on a national securities 

exchange (as such term is used in the Exchange Act) or is traded on the over-the-counter market 

and prices therefore are published daily on business days in a recognized financial journal, the 

Board may prohibit any Participant who acquires shares of Stock pursuant to the Plan or any 

transferee of such Participant from selling, transferring, assigning, pledging, or otherwise 

disposing of or encumbering any such shares (each, a “Transfer”) without the prior written 

consent of the Board.  The Board may withhold consent to any Transfer for any reason, including 

without limitation any Transfer (i) to any individual or entity identified by the Company as a 

potential competitor or considered by the Company to be unfriendly, or (ii) if such Transfer 

increases the risk of the Company having a class of security held of record by such number of 

persons as would require the Company to register any class of securities under the Exchange 

Act; or (iii) if such Transfer would result in the loss of any federal or state securities law 

exemption relied upon by the Company in connection with the initial issuance of such shares or 

the issuance of any other securities; or (iv) if such Transfer is facilitated in any manner by any 

public posting, message board, trading portal, Internet site, or similar method of communication, 

including without limitation any trading portal or Internet site intended to facilitate secondary 

transfers of securities; or (v) if such Transfer is to be effected in a brokered transaction; or (vi) if 

such Transfer would be of less than all of the shares of Stock then held by the stockholder and its 

affiliates or is to be made to more than a single transferee. 

15.2 Forfeiture Events.  The Board may determine that the Participant’s 

rights, payments, and benefits with respect to an Award will be subject to reduction, cancellation, 

forfeiture, or recoupment upon the occurrence of specified events, in addition to any otherwise 

applicable vesting or performance conditions of an Award.  Such events may include, but will 

not be limited to, termination of Service for Cause, any act by a Participant, whether before or 

after termination of Service, that would constitute Cause for termination of Service, or any 

accounting restatement due to material noncompliance of the Company with any financial 

reporting requirements of securities laws as a result of which, and to the extent that, such 

reduction, cancellation, forfeiture, or recoupment is required by applicable securities laws. 

Notwithstanding any provisions to the contrary under this Plan, an Award will be subject to the 

Company’s clawback policy as may be established and/or amended from time to time (the 

“Clawback Policy”).  The Board may require a Participant to forfeit, return or reimburse the 

Company all or a portion of the Award and any amounts paid thereunder pursuant to the terms of 

the Clawback Policy or as necessary or appropriate to comply with Applicable Law. No recovery 

of compensation pursuant to the foregoing provisions will be an event giving rise to 

a Participant’s right to voluntary terminate employment upon a “resignation for good reason,” or 

for a “constructive termination” or any similar term under any plan of or agreement with the 

Company. 

15.3 Change in Time Commitment.  In the event that a Participant’s regular 

level of time commitment in the performance of his or her services for the Company and any 

Affiliates is reduced (for example, and without limitation, if the Participant is an Employee of 

the Company and experiences a change in status from a full-time Employee to a part-time 



 

 25 

 
WEST\302319517.4 

Employee or takes an extended leave of absence) after the date of grant of any Award to the 

Participant, the Board may determine, to the extent permitted by Applicable Law, to (i) make a 

corresponding reduction in the number of shares or cash amount subject to any portion of such 

Award that is scheduled to vest or become payable after the date of such change in time 

commitment, and (ii) in lieu of or in combination with such a reduction, extend the vesting or 

payment schedule applicable to such Award. In the event of any such reduction, the Participant 

will have no right with respect to any portion of the Award that is so reduced. 

15.4 Rights as Employee, Consultant or Director.  No person, even though 

eligible pursuant to Section 5, will have a right to be selected as a Participant, or, having been so 

selected, to be selected again as a Participant.  Nothing in the Plan or any Award granted under 

the Plan will confer on any Participant a right to remain an Employee, Consultant or Director or 

interfere with or limit in any way any right of a Participating Company to terminate the 

Participant’s Service at any time.  To the extent that an Employee of a Participating Company 

other than the Company receives an Award under the Plan, that Award will in no event be 

understood or interpreted to mean that the Company is the Employee’s employer or that the 

Employee has an employment relationship with the Company. 

15.5 Rights as a Stockholder.  A Participant will have no rights as a 

stockholder with respect to any shares of Stock covered by an Award until the date of the 

issuance of such shares (as evidenced by the appropriate entry on the books of the Company or 

of a duly authorized transfer agent of the Company).  No adjustment will be made for dividends, 

distributions or other rights for which the record date is prior to the date such shares are issued, 

except as provided in Section 4.3 or another provision of the Plan. 

15.6 Delivery of Title to Shares.  Subject to any governing rules or 

regulations, the Company will issue or cause to be issued the shares of Stock acquired pursuant 

to an Award and will deliver such shares to or for the benefit of the Participant by means of one 

or more of the following: (a) by delivering to the Participant evidence of book entry shares of 

Stock credited to the account of the Participant, (b) by depositing such shares of Stock for the 

benefit of the Participant with any broker with which the Participant has an account relationship, 

or (c) by delivering such shares of Stock to the Participant in certificate form. 

15.7 Fractional Shares.  The Company will not be required to issue fractional 

shares upon the exercise or settlement of any Award. 

15.8 Retirement and Welfare Plans.  Neither Awards made under this Plan 

nor shares of Stock or cash paid pursuant to such Awards may be included as “compensation” for 

purposes of computing the benefits payable to any Participant under any Participating 

Company’s retirement plans (both qualified and non-qualified) or welfare benefit plans unless 

such other plan expressly provides that such compensation will be taken into account in 

computing a Participant’s benefits. 

15.9 Severability.  If any one or more of the provisions (or any part thereof) of 

this Plan is held invalid, illegal or unenforceable in any respect, such provision will be modified 

so as to make it valid, legal and enforceable, and the validity, legality and enforceability of the 
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remaining provisions (or any part thereof) of the Plan will not in any way be affected or impaired 

thereby. 

15.10 No Constraint on Corporate Action.  Nothing in this Plan will be 

construed to: (a) limit, impair, or otherwise affect the Company’s or another Participating 

Company’s right or power to make adjustments, reclassifications, reorganizations, or changes of 

its capital or business structure, or to merge or consolidate, or dissolve, liquidate, sell, or transfer 

all or any part of its business or assets; or (b) limit the right or power of the Company or another 

Participating Company to take any action which such entity deems to be necessary or 

appropriate. 

15.11 Unfunded Obligation.  Participants will have the status of general 

unsecured creditors of the Company.  Any amounts payable to Participants pursuant to the Plan 

are considered unfunded and unsecured obligations for all purposes, including, without 

limitation, Title I of the Employee Retirement Income Security Act of 1974.  No Participating 

Company will be required to segregate any monies from its general funds, or to create any trusts, 

or establish any special accounts with respect to such obligations.  The Company will retain at all 

times beneficial ownership of any investments, including trust investments, which the Company 

may make to fulfill its payment obligations hereunder.  Any investments or the creation or 

maintenance of any trust or any Participant account will not create or constitute a trust or 

fiduciary relationship between the Board or any Participating Company and a Participant, or 

otherwise create any vested or beneficial interest in any Participant or the Participant’s creditors 

in any assets of any Participating Company.  The Participants will have no claim against any 

Participating Company for any changes in the value of any assets which may be invested or 

reinvested by the Company with respect to the Plan. 

15.12 Choice of Law.  Except to the extent governed by Applicable Law, the 

validity, interpretation, construction and performance of the Plan and each Award Agreement 

will be governed by the laws of California without regard to its conflict of law rules. 

15.13 Corporate Records.  Corporate action constituting the grant of an Award 

to any Participant will be deemed completed as of the date of such corporate action, unless a later 

effective date is expressly provided by the Board in granting the Award, regardless of when the 

instrument, certificate, or letter evidencing the Award is communicated to, or actually received 

or accepted by, the Participant.  In the event that the corporate records (including, without 

limitation, Board written consents in lieu of a meeting, resolutions, or minutes) documenting the 

corporate action constituting the grant of the Award contain terms (including, without limitation, 

the exercise price, vesting schedule or number of shares) that are inconsistent with those 

contained in the Award Agreement or related grant documents as a result of a clerical error in the 

preparation of the Award Agreement or related grant documents, the corporate records will 

control, and the Participant will have no legally binding right to the incorrect term contained in 

the Award Agreement or related grant documents. 

15.14 Stockholder Approval.  The Plan or any increase in the maximum 

aggregate number of shares of Stock issuable under the Plan as provided in Section 4.1 (the 

“Authorized Shares”) must be approved by an ordinary resolution of the shareholders of the 

Company within a period beginning twelve (12) months before and ending twelve (12) months 
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after the date of adoption thereof by the Board.  Awards granted prior to shareholder approval of 

the Plan or in excess of the Authorized Shares previously approved by the shareholders will 

become exercisable no earlier than the date of shareholder approval of the Plan or such increase 

in the Authorized Shares, as the case may be, and such Awards will be rescinded if such 

shareholder approval is not received in the manner described in the preceding sentence. 

15.15 Power of Attorney. 

(a) Appointment of Attorney.  By accepting an offer for an Award and 

agreeing to become a Participant and be bound by the Plan, the relevant Participant irrevocably 

appoints the Company, each company secretary of the Company from time to time and any other 

person nominated from time to time by the Company (each an “Attorney”)), severally, as the 

Participant's attorney, to:  

(i) do all acts, matters and things (including executing any 

instrument of transfer or other document) that the Attorney considers necessary or desirable to 

issue shares of Stock to the Participant in respect of any vested Options that have been exercised 

by the Participant or any vested Awards held by the Participant, including all acts, matters and 

things to be done in order that shares of Stock may be acquired by and registered in the name of 

the Participant; and 

(ii) appoint an agent to do any of the things referred to in 

paragraphs 15.15(a)(i) above.  

This power of attorney is given by each Participant for valuable consideration.  

(b) Ratification of Actions.  The Participant will confirm and ratify 

everything which an Attorney may do pursuant to any power set out in this Section 15.15 and no 

person dealing with the Attorney shall be bound or concerned to enquire as to the occasion for or 

the regularity of the exercise of any such power.  

(c) Indemnity.  The Participant will indemnify and keep indemnified 

the Attorney against all losses, liabilities, costs, expenses, proceedings, claims, actions, demands, 

and damages in consequence of or arising out of the exercise by the Attorney of any of the 

powers granted under this Section 15.15.
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PLAN HISTORY AND NOTES TO COMPANY 

8 May, 2023 Board adopts Plan, with an initial reserve of 12,000,000 shares. 

__________, 2023 Stockholders of the Company approve Plan. 

  

 


